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EDITOR'S LETTER

THE FINANCIAL

Ombudsman Service's

(EQS} June ruling in

Determination 18959

should put fear into

the hearts of all finan-
cial planners. The FOS
directed a planner to
reimburse a former client $103,382.21 plus
interest — the amount he recommended
the client invest in failed hedge fund Basis

Yield Fund, provided by Basis Capital,
The FOS panel found:

@ The financial adviser’s asser selection
was only an asset allocation made on a
generic basis, without any real under-
standing of the Basis Yield Fund product
and the fund manager’s discretion,

@ The product was arbitrarily placed as
a defensive asset, when a review of its
operational components and capabilities
would have showr it was not.

& No real basis existed for bath the initial
asset allocation and the eventual tactical
asset allocation, as it was not tied by
reason or systematic analysis,

€ Monitoring of the client’s investment
was inadequate,

Consequently, the financial planner
breached his duty of care under the Corpo-
rations Act 2001, causing the complainant
to suffer a loss for which the member should
be liable™, the panel said. It's a fascinating
case that has widespread ramifications for
the industry. FOS criticised the planner
for failing to aceurately determine the risk
tolerance of the client, despite outsourcing
its risk profiling to a third party.

The panel also ¢riticised the planner
tor relying too much on the information
and ratings from external research houses,
The financial planner “defends selection
of this investment simply because it was

el expectations
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on his employer’s approved product list
and highly recommended”, FOS said in
the determination, “This alone does not
satisty ohligations under s945A to a par-
ticular client. The adviser must go beyond
this to demonstrate care and a detailed
understanding of the product, before he
cart assurne it s suitable for a particular
client — that is the basis of s945A"

These findings support the Australian
Securities and Investments Commission's
banning last year of Perth-based financial
planner and accountant, Ed Eikelboom
{see “Tgnorance no defence”, page 12). Yet
it’s unfair and unrealistic of the regulator
and FOS to expect financial planners to
carry out in-depth investigations vn the
products they recommend, particularly
when they haven't been trained to do so.

The plansier in guestion pointed out
that his licensee’s chief ressarch analyst met
a number of Rasis Capital employees in the
course of researching the company and its
funds, and “like most research houses, was
impressed with the robustness of the Basis
Capital investment process”. He added that
the lack of liquidity that had “engulfed the
strugtured credit market” had surprised
mast plavers within it.

Anyone on the buy side — including
journalists = knows how difficult it is to
decipher and cut through the slick, well-
rehearsed spiel of a professional salesman,
Furthermore, the constantly changing asset
allocation, security selection and risk-tuking
in partfolios makes it near impossible for
outsiders to keep up-to-date.

If planners must thoroughly research
all products personally, the time they
spend in front of chients will be dramati-
cally reduced and their incomes squashed
further. This would make their business
models unsustainable, @

LENG YEOW, EDITOR
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